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TORRUELLA, Circuit Judge. AK Media Goup, Inc. ("AK")

control s approxi mately 2200 of the 2400 bill boards in the Greater
Boston area. RSA Media, Inc. ("RSA"), anorerecent entrant inthe
out door advertising market, sued AK, claimng that AK' s policies
viol ated 88 1 and 2 of the Sherman Anti-Trust Act, 15 U. S.C. 8§ 1-2,
and constituted unfair trade practices prohibited by Mass. Gen. Laws
ch. 93A. ! The district court granted AKsummary j udgnent onthe § 2
nmonopol i zation claim hol ding that the policiesinquestionwere not

sufficiently related to RSA's injuries to support a finding of

antitrust standing. RSA Media, Inc. v. AK Media Goup, Inc., No. 97-
11250-RWZ, at 6 (D. Mass. Cct. 3, 2000). The court al so di sm ssed t he
93A cl ai ms based on the | ack of causation. 1d. at 7. On appeal, we
affirm
BACKGROUND
Qur reviewof thedistrict court's grant of summary j udgnent

is de novo, withthe facts takeninthe light nost favorable tothe

non- novi ng party, here, RSA. Qoyne v. Taber Partners | , 53 F. 3d 454,
457 (1st Cir. 1995).
A. The Qutdoor Advertising Market

The hi ghly regul at ed nature of the bill board market inthe

Great er Boston area nakes it i npossible, or at | east nearly i npossi bl e,

1 The Sherman Act 8 1 cl ai mwas di sm ssed wi t hout prejudice prior to
the district court's summary judgnment deci sion.
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toobtainapermt tobuildanewhbillboard. RSA Medi a, No. 97-11250-
RWz, at 3. Federal, state, andlocal lawall play asignificant role
inthis regulatory regime. The Hi ghway Beautification Act of 1965
regul ates bil |l boards on or near i nterstate highways. 23 U S.C § 131
et seq. The Massachusetts Qut door Adverti sing Board ("OAB") controls
the state licensing and perm tting process, pursuant to an extensive
set of state-promul gated regul ations.? Mass. Gen. Laws ch. 93 8§ 29- 32;
Mass. Regs. Code tit. 711, 8 3.00 et seq. To participate in the
out door advertising market, a prospective bill board owner nust obtain
a license fromthe OAB. Mss. Regs. Code tit. 711, 8 3.02(1).
Furthernmore, a billboard operator nust obtain a permt for each
bill board t hat he operates. 1d. 8 3.02(2). Abillboard operator nust
al so negotiate alease with the owner of the property on which the
bill board sits.?

Many of the existing billboards in Boston are
"grandf at hered,"” neaning that they areinlocationsinwhichanew

bi | | board woul d be prohi bited by either federal or state | awor by

2 Miunicipalities in the Commonweal th are authorized to "further
regul ate" billboards withintheir citylimts. Mss. Gen. Laws ch. 93
§ 29.

3 Ingeneral, outdoor advertisers such as AKand RSAown t he bi |l board
structures and the permts to operate those bill boards, and negoti ate
leaseswiththethird party owners of the | and on whi ch the bil |l board
sits. In some cases, the third party landlord will own both the
property and t he bill board structure, and contract withthe pernmt-
hol der to operate the billboard.
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| ocal zoning ordi nances. RSA Media, No. 97-11250-RWZ, at 2. If a
grandfathered bil |l boardis torn down, no newbill board can be built in
that location. 1d. Althoughthere are currently non-grandfathered
bill boards in |ocations which would theoretically allow the
construction of areplacenent bill board, as a practical matter it is
extremely difficult, if not inpossible, to obtain approval for a
repl acenent bill board fromboth the OQAB and | ocal zoni ng authorities.*

|d.; see al so Mass. Regs. Code tit. 711, 8 3.07 (requirenents for new

permts). The effect of theseregulationsisto nmake the number of
bi |l boards in G eater Boston either static or di mni shing. RSA Medi a,
No. 97-11250-RWZ, at 2.
B. AK' s Position in the Market and Rel evant Conduct

For purposes of this action, AKdoes not disputethat, as it
control s nearly 92%of the bill boards in G eater Boston, it possesses
nmonopol y power in the Geater Boston bill board advertising market. 1d.
at 3. Althoughit nust contract with |l andl ords to operate bill boards
on particul ar pi eces of property, AKowns nearly all of the bill board
structures which it operates. Moreover, for each billboardthat it

oper ates, AKhol ds the necessary permts and annual |icenses i ssued by

4 Although, at tinmes, RSA quibbles with this description of the
regulatory reginme, it conceded in its appellate brief that the
repl acenment of grandfathered billboardsisvirtuallyinpossible, asit
requires either a variance froma nmuni ci pal zoni ng board and/ or a
change in state or federal |aw. At oral argunment, RSAadm tted t hat
t he conpl ex regul atory schemne severely linmtedthe possibility that any
new bill boards could be built in G eater Boston.
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the OAB. As a matter of policy, AK"actively seekstomintainits
positioninthe market through a policy that centers on preserving|[its
| eases with property owners] and on maintaining control of [its
licenses and permts]." ld. Aspart of this policy, AKrefusesto
sell or transfer billboards or permts, even whenit nolonger hol ds
tenancy rights to the underlying property. Infact, AKprom ses t hat
it will destroy its billboards rather than sell them and hol d and
renew its permts indefinitely, rather than abandon them

RSA sought to i ncrease the nunmber of bill boards that it
oper at ed by negotiating | eases with | andl ords who currently rented
spaceto AK. It clains that it was unabl e to do so because of AK' s so-
called"drill™; i.e., AK s explanationto landlords of why it woul d be
foolishontheir part toendtheir tenancy rel ati onship w th AK and
negoti ate a newl ease with RSA. According to RSA, AKtol d I andl ords
that: (i) if alandlord choseto negotiate alease wth RSA, AKwoul d
tear the bill board down rather thantransfer it toeither thelandlord
or RSA; (ii) AKwoul d not abandonits permts evenif it nolonger had
tenancy rights tothe property onwhichthe billboardsat; (iii) if AK
destroyed the bill board, it woul d be i npossible for RSAto get a permt
to construct a newbillboard on that spot; and (iv) as a result of
RSA' s prospectiveinability toget apermt, thelandl ord would receive

norent if it chose not to negotiate alease with AK. RSAcl ai ns t hat



this "drill"™ was excl usi onary conduct of a nonopolist acti onabl e under
§ 2 of the Sherman Act.
C. The District Court Decision

For purposes of its decision, thedistrict court assuned t hat
AKroutinely made the al | eged representations toits |andl ords and t hat
such conduct was "excl usi onary" under antitrust | aw. However, it found
t hat RSA | acked standi ng to chal | enge such excl usi onary conduct because
"as a matter of |aw[the conduct was] not sufficiently related to
[ RSA' s] business difficultiesto support afindingof antitrust injury
or antitrust standing.” ld. at 6. "[RSA] woul d have encountered t he
sane difficulties[inenteringthe market] had [ AK] sai d not hing at all
to | andowners concerning the regul atory envi ronnment, and i n any case
several | andowners obt ai ned i ndependent | egal advi ce whi ch confirmed
the hostility of the regulatory environnment to billboards.” Id. In
ot her words, the district court heldthat RSA' sinability toenter the
mar ket for outside advertising-- itsclainmedinjury -- was a byproduct
of the regul atory schene rather than aresult of AK's conversations
with landlords. 1d.

DI SCUSSI ON

A.  The Sherman Act Claim

Section 4 of the Clayton Act, 15 U. S.C. §8 15, provides a

private cause of actionfor antitrust violations. A thoughthe statute



iswitten broadly,®the Suprene Court's doctrine of antitrust standi ng
has si gnificantly narrowed t he nunber of persons entitledto bring

suit. Associated Gen. Contractors of Cal. v. Cal. State Council of

Carpenters, 459 U.S. 519, 529-35 (1983); Blue Shield of Va. v.

McCready, 457 U.S. 465, 477 (1982); Serpa Corp. v. McWane, Inc., 199

F.3d 6, 9-10 (1st Cir. 1999). Standinginanantitrust caseis "not
sinply a search for aninjury in fact; it involves an anal ysis of
prudenti al considerations aimed at preserving the effective enforcenent

of theantitrust laws." Serpa, 199 F. 3d at 10 (quoti ngTodorov v. DCH

Heal thcare Auth., 921 F.2d 1438, 1449 (11th Cir. 1991)).

The Supreme Court has set forth a six-factor test to
determ ne whether a plaintiff has standing to bring an antitrust
action. These factors are:

(1) the causal connection between the all eged
antitrust violationand harmtothe plaintiff;
(2) an i nmproper notive; (3) the nature of the
plaintiff's allegedinjury and whether theinjury
was of a type that Congress sought to redress
withtheantitrust laws ("antitrust injury"); (4)
the directness with which the all eged market
restraint caused the asserted injury; (5) the
specul ati ve nature of the damages; and (6) the
risk of duplicative recovery or conplex
apportionnent of damages.

Serpa, 199 F.3d at 10.

5 "Any person who shall be injured in his business or property by
reason of anything forbidden in the antitrust |aws may sue
therefor . . . ." 15 U S.C. § 15.
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Al t hough we techni cal | y bal ance the six factors to determ ne

if standing is appropriate, Sullivan v. Tagliabue, 25 F. 3d 43, 46 (1st

Cir. 1994), this Court has enphasi zed t he causati on requi renent s of
that test. See Serpa, 199 F. 3d at 10-12; Sullivan, 25 F. 3d at 47 &
n.9. Boththefirst and fourth factors expressly require causation
bet ween the al | eged vi ol ati on and t he al | eged harm And al t hough t he
third factor does not explicitly raisethe issue of causation, the
Court has defined "antitrust injury” as "injury of the type the

antitrust | aws were intended to prevent and that fl ows fromthat which

makes t he def endants' acts unlawful ." Brunsw ck Corp. v. Puebl o Bow -

O wat, Inc., 429 U. S. 477, 489 (1977) (enphasis added). |I|n other

words, the third factor of the standing test requires a proper

plaintiff "to prove nore thaninjury causally linkedto anillegal
presenceinthe market." 1d. The plaintiff nust prove that theinjury
is"thetype of lossthat theclainedviolations. . . would belikely

tocause.” 1d. (quotingZenith Radio Corp. v. Hazeltine Research, 395

U.S. 100, 125 (1969)). Even when a causal |ink has been establi shed
between t he al | eged vi ol ati on and the i njury, the absence of "antitrust
injury” will generally defeat standing. Serpa, 199 F. 3d at 10-11
(distributor | acks antitrust standi ng because it cannot have suffered
antitrust injury); Sullivan, 25 F.3d at 47 (absence of antitrust
injury, plus indirectness of causal |ink, outwei ghs positive proof on

remai ni ng factors).



RSA does not really dispute this analysis.® Instead, it
suggests that the district court erredinits determ nationthat the
claimed injury was not causally related to the all eged antitrust
violation, i.e., the"drill." RSApointstotwo types of evidenceto
support its causation analysis: (i) thelikelihoodthat it would obtain
permts toconstruct and operate bill boards; and (ii) the effect of
AK s drill onindividual |andlords. Even when viewedinthelight nost
favorabl e to RSA, however, we agreewith the district court that this
proffered evidence did not create a material issue of fact.

First, at various points, RSAasserts that it was possible
for it toobtainapermt toconstruct and operate a newbillboardin
t he event that AKfol |l owed through onits threat to destroy bill boards
rat her than sell them and onits threat to hold unused operating
perm ts rather than abandon or transfer them The only specific
evi dence RSA points to in support of this contentionis a variance
obt ai ned by AKto make i nprovenents to (i.e., reconstruct) oneof its

bill boards i n 1994. 7 However, when pressed on t he i ssue duri ng oral

6 Although RSAcriticizesthedistrict court for failingto consider
factors other than causationinits standing determnation, it does not
cite any persuasi ve case | awsuggesting t hat non-causati on factors can
prevail inthe absence of causation, andit admts that this Court's
deni al s of standi ng generally rest on the absence of antitrust injury.

” Thi s one i nstance of a vari ance being granted i s not very persuasive
evidence that RSAwi || be able toreplace a bill board destroyed by AK
The docunents intherecordrelatedtothis variance make it clear that
AK rermoved and repl aced an ol d bi | | board structure with a newer onein
order toinprove parking inthe area. The circunstances i n whi ch RSA
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argunent, RSA conceded that it woul d be difficult to obtain vari ances.

I n addi tion, individual | andl ords have testifiedthat they received
i ndependent | egal advice confirm ngthe difficulty of obtaining new
permts. Finally, depositiontestinony by RSA' s President, Janmes Lack,

admttedthat it was i npossi bl e to assess the likelihood of receiving
a variance prior to the destruction of a billboard. In short, the
evi dence strongly contradi cts RSA' s sonewhat hal f-hearted assertions
t hat variances would be forthcom ng.

Second, RSA cites several affidavits as i ndicatingthat
wi t hout the intervening event of AK's "drill," | andl ords woul d have
pursued | eases with RSA despite the possibility that: (i) AKwoul d
renove t he AK-owned bi | | board on their property; and (ii) RSAwoul d be
unsuccessful in procuring a permt to replace the bill board.
Specifically, RSArefersustothe affidavits of Ri chard Angel o, Ed
Pi shkin, and Lena Pi shkin. Angel o' s affidavit does not support RSA' s
claim infact, inasubsequent decl aration, Angel oindi cated that Lack
told himthat "it woul d be very difficult to construct a newbill board
inthe City of Everett,"” and that such construction m ght require a
| engt hy court battle. Under such circunstances, Angel o reasonably
chose not to negotiate with RSA and re-si gned an AK| ease. Al though

t he Pishkins' affidavits are nuch nore negativewithrespect to AK's

woul d seek a variance are very different, inthat RSAwoul d seek to
erect abillboard on alot where one no | onger exi sted (because of AK' s
action).
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negotiating tactics, the ultimate concl usi on (upon readi ng their
deposition testinony) is the sane: based on RSA's difficulty in
obt ai ni ng perm ts and i ndependent | egal advi ce, the Pi shkins conti nued
toleasetheir billboardto AKbecause they were afrai dthat AKwoul d
tear downits billboard, that RSAwoul d not be successful in obtaining
a permt, and they would no | onger receive necessary rent on the
property. G ven that a | andlord who spurns AK for RSA faces the
prospect of receivingnorent if RSAis unsuccessful in obtaininga
permt, it is not surprisingthat | andl ords chose to negotiate with AK

Insum the district court's causation anal ysi s was correct.
RSA was not excl uded fromt he mar ket for outdoor bill boards because of
AK s threats; it was excl uded because of t he Massachusetts regul atory
scheme that prevents newbill boards frombeing built. Inshort, AK s
representations to |l andlords did not prevent those | andl ords from
|l easing their land to RSA. Even if the | andl ords had, foolishly
per haps, | eased their | and to RSA, RSA woul d not have been able to
erect newbill boards onthose properties. Any injury suffered by RSA
isthereforeunrelatedto AK s al | egedl y excl usi onary conduct, and RSA
| acks antitrust standing.

Perhaps realizing that the district court's causation
anal ysi s was essentially correct, RSAnmade an alternative argunent in
its appellate briefs: that AK spolicy of never selling billboards or

transferring permts was exclusionary. RSAdi d not nake t hi s ar gunent
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before the district court,®and it is therefore waived on appeal .

Corrada Bet ances v. Sea-Land Serv., Inc., 240 F. 3d 40, 44 (1st Cir.

2001) .
B. The 93A Claim

Based on its determ nation that there was no causati on
bet ween AK s al | eged conduct and RSA' s al | eged harm the district court
di sm ssed RSA' s state-lawunfair trade practices cl ai mbrought pursuant
to Mass. Gen. Laws ch. 93A, 8 11. RSA Medi a, No. 97-11250-RWZ, at 7.
Al t hough RSA' s openi ng bri ef suggested that, havi ng di sm ssed t he
federal claim the district court |acked jurisdictiontoentertainthe
stateclaim itsreply brief conceded the court's authority to grant

sunmary judgnment onthe state claim See Roche v. John Hancock Mit.

Lifelns. Co., 81 F. 3d 249, 256-57 (1st G r. 1996) ( I n "an appropri ate

situation, afederal court may retain jurisdiction over state-|aw
cl ai ms notwi t hstandi ng the early dem se of all foundational federal

clainms.") (quotingRodriguez v. Doral Mrtgage Corp., 57 F. 3d 1168,

1177 (1st Gir. 1995)).

8 Were we to entertain such an argunent, it would fall under the
cat egory of exclusionary refusalstodeal; i.e., therare case in which
a monopol i st has an affirmati ve duty to do busi ness with a conpetitor.
See Aspen Skiing Co. v. Aspen Hi ghl ands Skiing Corp., 472 U. S. 585,
602-05 (1985); O ter Tail Power Co. v. United States, 410 U. S. 366,
377-78 (1973). Not only di d RSA not make such an argunment before the
district court, it specifically disclainedit. See RSA Menorandumin
Opposition to Motion for Summary Judgnent at 37 n. 22.
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| nst ead, RSA argues that the district court erred onthe
meritsingranting sunmary judgment. Specifically, RSA argues t hat
given the fact-intensive nature of 93A clains, the district court
should not have granted summary judgnment w thout a specific
determ nationthat the i nstances of m sconduct al | eged by RSA coul d not
constitute a 93A violation.

We di sagree. The court acceptedarguendo t hat the al |l eged
m sconduct coul d make out a cl ai mfor unfair trade practi ces. However,
causation renmai ns a necessary el ement of a successful 93A claim
Serpa, 199 F.3d at 15 ("For conduct to violate Chapter 93(A) it
must . . . cause substantial injury to other business[nen].") (internal

citation omtted); Shepard's Pharmacy, Inc. v. Stop & Shop Cos., 37

Mass. App. Ct. 516, 522 (1994) ("In the absence of a causal
rel ationship between the all eged unfair acts and the cl ai ned | oss,
t here can be no recovery.") (internal citation omtted). W have
affirmed the district court’'s hol ding on causationwith respect tothe
antitrust claim and RSA has not nmade any uni que argunents relatedto

its 93Aclaim Suzuki of W Mass., Inc. v. Qutdoor Sports Expo, Inc.,

126 F. Supp. 2d 40, 50 (D. Mass. 2001); Egan v. At hol Memi | Hosp., 971

F. Supp. 37, 47 (D. Mass. 1997). The district court thus did not abuse
itsdiscretioninallowng"plaintiff's 93Aclains [to] perish al ong
with their antitrust hosts.” Suzuki, 126 F. Supp. 2d at 50.

Affirned.
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